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Layers of Land Claims: State Law,
Indigenous Group Territories,
Majority Settler, Landlord, Tenant,
Trees in the Philippines

BRIAN FEGAN

Macquarie University, Australia

"RIGHTS" TO "LAND", ARE CLAIMS THAT
ONE person or set of people should be able to enter, live
on and extract a living from an area and to exclude others
from doing so. These claims are of several kinds and today
are everywhere subject to the laws of states that claim sover-
eignty over all land and much of the sea.

In the Philippines, these differing claims have always been
contested, but with the arrival of the Spanish colonial state
came a fundamental change in relationship between local
groups and the larger political context in which they exist-
ed. Since the Spanish colonial period, the nation state has
had to address the problem of group claims to territory
either by ignoring those claims or by attempting to inte-
grate them into the national system of property rights.

CLAIMS BY INDIGENES TO GROUP TERRITORIES

The first is claims by indigenous groups to group territories,
within the territory claimed by a nation state. There are
political, legal and moral arguments about whether and
how nation-states should be made to "recognise" (ie grant)
such "rights". If the state accepts the principle, then it is
still necessary to decide how to identify all but only that set
of people who should have what rights to what defined ter-
ritory, how they may transmit rights thereafter and whether,
how and by whom various kinds of legal persons (individu-
als, corporations and local government units) should be
compensated for property, income and tax they would lose.
Related issues include whether indigenous groups should
have the right to deny residence, access or use to non-indi-
genes who are citizens of the state within which the group
territory is located, whether the idigenes or nation state
should have rights to sub-surface minerals and the airspace

above; whether the state's civil and criminal law or (recon-
structed) "customary law" should prevail there in disputes
between indigenes and between indigenes and non-indi-
genes.

Granting group rights to a territory can thus range from
some minimalist gestures (re-naming territory by a name
associated with the group, allowing indigenes some privi-
leges in hunting and gathering any wild species that sur-
vive), to maximalist gestures that amount to the nation
state's surrender of most or all of its sovereignty over that
territory and people.
The meanings of "indigenous", "local", "native" etc are of
course political, contested and confront questions of
authenticity and identity, especially as between members of
a set of people who think of themselves as an oppressed
minority within a nation state versus the majority and state.

LEGAL IMPEDIMENTS TO RECOGNITION OF GROUP

TERRITORIES

It is worth sketching the common political/legal patterns
that underlie the modern state's treatment of unassimilated
"indigenes" and their claims to "land". The notion of own-
ership is not about a relation between a person and a thing.
It is about a relation between a person and other persons in
respect of that thing. Like other European colonising
states, Spain invoked the "law of nations" to justify its claim
to political sovereignty over the Philippines. They claimed
to establish sovereignty either by discovery of a previously
"uninhabited" (in a legal sense) land, or by transfer of sover-
eignty from the previous "sovereign" ie political power by
conquest, gift, treaty cession or sale.

In that colonial legal theory the new sovereign acquired
political power over all the inhabitants of the territory and
the right to suppress rebellion and secession against that
sovereignty, to make and enforce laws, raise tribute or taxes;
and to use its blood and treasure in foreign wars. But the
sovereign had the duty to continue and defend his subjects'
rights in private property in land and movables, including
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those present at acquisition of sovereignty. Effectively, the
law of nations held that individual indigenous subjects con-
tinued to own their private property.

Note that these principles had no place for group territories
of peoples, tribes, villages or for any right of the inhabitants
in "the waste", ie uncultivated and unimproved land that
was not clearly property of an identifiable subject of the
sovereign. The "waste" became property of the new sover-
eign. It was called the part of the "regalia" of the Spanish
crown in the Americas and Philippines. The sovereign, be
that king or a successor republic, could "alienate" property
in crown land by grant or sale to any legal person (ie indi-
vidual or corporation) that could sue or be sued in a legal
dispute before a court. Most colonial and post-colonial
states have resisted the notion of group territories on the
ground that recognition of some other political organisa-
tion's right to dispose of "the waste" would detract from the
sovereign's (ie state's) exclusive political power over its terri-
tory. Thus, while private property was effectively protected
in the Philippines, group-held territory became a threat to
state hegemony.

Although these legal principles were, at least in part, com-
patible with any indigenous system of permanent cultiva-
tion, for some, individual transferable title in land was
novel and disruptive. The individual property rights were
incompatible with indigenous systems of hunter-gatherers,
shifting cultivators or nomadic pastoralists. In Spanish
colonies the few permanent field cultivators fared better
than hunter gatherer and shifting cultivators, whose group
territories were not recognised but became "crown land"
under the Regalian Doctrine. I'll focus on the Philippines
with which I'm most familiar.

In the Philippines, peoples with hunter-gatherer and swid-
den economies lost the territory necessary to sustain their
traditional way of life. In colonial law, titleholders owned
only that land actually in cultivation on the day of transfer
of sovereignty. Lost was the land lying fallow which was
used during other periods, yet essential to the local
economies. Those who continued to cut these forested fal-
lows and second growth for swidden or burn grasslands to
improve game pastures, even within the territory of their
group according to customary law, were in breach of state
law. According to state law, they were trespassers and squat-

ters either on crown land or on land alienated through colo-
nial title to settlers or assimilated indigenes.

To encourage the settling of indigenes, the Spanish state
carried out "reducciones", forcible concentration of scat-
tered hamlets into pueblos townships. In these townships,
indigenes would be taught/made to adopt permanent-field
cultivation. One effect was to leave the second growth
"waste" alienable to colonial influentials. Another was to
leave the population unable in many places to support
themselves from re-use of the exhausted land of the pueblo
and to oblige them to become tenants or wage workers for
landowners.

POLITICS OF LAND LAWS: "PUBLIC" LANDS, AND PRIVATE

LANDS LEAVE NO LEGAL SPACE FOR VILLAGE "COMMONS"

The Spanish colonial state established a legal framework in
which the crown owned all the "waste" which it could
alienate to private persons, thereby transforming it into a
commodity. Thus, there could be only two kinds of owner
of land: the colonial government or a private person. When
sovereignty was transferred to the US colonial state 1898
and Philippines state 1946, the new regimes continued the
Spanish colonial framework with slight modifications. The
US state prescribed that all land of greater slope than 18%
was to remain in perpetuity Public Forest Land, not alien-
able or disposable. It encouraged homesteading as a way of
creating yeomen farmers at the forest frontier and intro-
duced the Torrens Title system to make boundaries and
title certain.

The Philippine state has faced land problems since its estab-
lishment in 1946, two of them backed by rebellion. One
demand is to redistribute land from rich private owners to
the poor, the other is to allow secession or at least autono-
my (including the right to exclude majority migrants) to
areas traditionally inhabited by Muslim and Cordillera
minorities.

One of the reasons for this unrest is the inequities in the
titling process. State title favoured claimants educated in
the colonial language, involved in the market economy and
knowledgeable and rich enough to hire lawyers to pursue
title through the legal labyrinth. Indigenous minorities (ie
the Muslims and the "non-Christian tribes") in or at the
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edge of forest and mountains lost their land to Spanish,
Americans and majority Christians armed with state title.
Smallholder peasants of the majority lost their land to
townsmen with better access to the state titling system, who
received pre-emptive paper title over land held under cus-
tomary law. Thus, pre-existing claims based on the right of
the clearer or descendant of the original clearer were over-
run by title-bearing migrants.

Since the Spanish period, the Philippines land titling system
and land records have been a mess. From the beginning of
legal title, lawyers and bureaucrats have obfuscated the sys-
tem, arguably in order to maintain the need of their ser-
vices, facilitate land-grabbing and to frustrate land reform
and the collection of property taxes. Not even The Torrens
title system has withstood their capacity for obfuscation.

The colonial and independent state remained owner of the
"waste" but encouraged alienation of public lands and
migration to the frontier as "development". The state could
grant an individual or corporation a concession to log pub-
lic forest land in return for a royalty based on the reported
volume of logs extracted. Concessionaires did not follow
the unenforced requirements to replant for sustainable yield
(WB Environment and Natural Resources Country Study
1990). Since Independence in 1946 the rate of loss of for-
est cover accelerated to produce logs for export and domes-
tic lumber while second growth was cut for firewood, char-
coal, farmland and grazing.

Not only the indigenes with customary claims have become
illegal "squatters," but many new migrants have seen a simi-
lar fate. Migration to the forest frontier— notably in
Northern Luzon's Cagayan Valley and to Mindanao and
Palawan — was accelerated by high rates of population
increase at around 3% in the 1940s, falling to around 2.4%
in the 1990s, and by the increasing rates of tenancy and
landlessness in long-settled areas and failure to industrialise.
Many of these lowland majority settlers have followed log-
ging trails up these slopes to make pioneer swiddens and
have also become illegal "squatters."

Increasing rates of tenancy and landlessness created social
unrest in the majority lowland area. There were peasant
anti-landlord and anti-colonial movements in the early
Twentieth Century (Sturtevant 1976). By the late 1920s,

tenant unrest in Central Luzon, the hinterland of Manila,
had produced both armed millenarian nationalist move-
ments and peasant unions focussed on the agrarian issues of
rents, debts and treatment of tenants. During WWII the
peasant unions became the mass base of an anti-Japanese
guerilla army that continued into a communist led anti-
landlord rebellion 1946 to 1953 (Kerkvliet). In the context
of the Cold War, sucessive US regimes pressured landlord-
dominated Philippines goverments to enact and implement
distributivist "land to the tiller" land reform.
Meantime, from 1946 there was massive spontaneous
migration to Mindanao from long-settled islands and some
minor state-sponsored migration. The Muslim datus (i.e.
customary chiefs) at first welcomed new tribute payers in
their territories. Over time, the Christian migrants
increased to where at elections Muslims lost control of
municipal and province governments and of congressional
seats in their homelands. With political control they lost
the porkbarrel, jobs and contracts. At the same time
Christians were becoming the businessmen, professionals
and central govenment officials while the nation state set up
schools that taught in the national language, with the
majority Christian view of history. From the 1960s
Muslim resentment of Christian settlers has been a major
cause of separatist rebellion in Mindanao-Sulu. The nation
state has refused to cede independence to any part of its ter-
ritory. Likewise it has refused to cede to the indigenous
peoples in any part of that territory the right to exclude the
national majority from entering, settling and taking up land
there in accordance with national law or to refuse to alien-
ate state land there except to indigenes. The 1990 (?) refer-
endum on whether residents of "muslim" provinces wished
their provinces and municipalities to become part of a semi-
autonomous region, was defeated by some combination of
Muslim boycott, Christian gerrymandering and muddle
over the meaning of what was at stake.

The Philippines had land reform laws passed in 1936,
1953, 1963, 1969 but all were weakened by landlord -dom-
inated Congresses. In 1972 President Marcos (who had just
declared Martial Law, closed the Congress and installed
himself as dictator) decreed a nationwide "land to the tiller"
program, to shift tenants from share to fixed rents and com-
pel landowners with over 7 ha. to sell their land to tenants
at a low price related to production. Though it was the
most comprehensive law till then, the decree was restricted
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to rice or corn land, tenanted land and to landowners with
7 ha or more. As with previous attempts at land reform,
effective landowner resistance prevented implementation of
the law except on the largest estates.

After the fall of Marcos in 1986 a new Constitution includ-
ed two idealistic sections relating to land: one mandates a
Comprehensive Agrarian Reform Program (CARP) to apply
to estates of all sizes, all crops and all labour organisations,
the other grants Ancestral Domain (AD) to Indigenous
Cultural Communities (ICCs) — i.e. grants group territo-
ries to the tribals. The committee that wrote the
Constitution left to the first Congress to be elected under it,
the task of writing the implementing laws for the CARP
and for AD of ICCs. That Congress was once again domi-
nated by landowners and lawyers. The radically redistribu-
tivist CARP Bill introduced in the House was watered down
in Committee stages to what Feder calls "counter-reform".
So far as I know, Congress has not yet produced an act to
implement AD of ICCs.

What makes the 1988 CARP "counter reform" is that it
shifts attention from dividing large private estates on good
land to first parcelling out idle and abandoned land and the
public domain. That is mainly agriculturally undesirable
land, notably sloping "public forest land" under grasslands
of coarse stoloniferous kogun Imperata cylindrica and
talahib Saccharum spontaneum.

CONFLICT OVER THE HILLS: POOR MAJORITY PEASANTS

VERSUS INDIGENES VERSUS COMMERCIAL TREE

PLANTATIONS VERSUS INDIGENOUS FOREST

Given that the constitution limits AD of ICCs to public
lands, the process leads to conflicting claims by the tribals,
the cultural majority land reform claimants and squatters,
tree plantations and the "indigenous forests". The politics
of land at the forest frontier involve all those new rivals plus
the traditional occupation and hobby of rich and legally
agile local influentials to convert any conceivable claim into
pre-emptive title. Furthermore, these contested claims take
place in the context of heightened sensitivity to "rainforest"
issues by urban idealists who oppose alienating "public for-
est" to any of those human uses or for planting anything
but indigenous trees.

In order to better manage watersheds and supply projected
shortages of lumber and firewood, the World Bank and
Asian Development Bank support reforestation by industri-
al plantations and by social forestry on the hills. There is a
lot of foreign aid and loan money looking for sites, indi-
genes and NGOs to set up social forestry cooperatives.

In 1990 I did a feasibility study ofa project to double the
planting rate from l000ha per annum to 2000 ha per
annum of an industrial tree plantation in Bukidnon
province, Mindanao. The original l4,000ha was "public
forest land" ie grassland. The new project was to plant
another 1000 ha pa by joint venture on the lands of private
owners, first on two areas claimed by some cultural minori-
ty villagers. These were former swiddeners and loggers
turned plow farmers growing maize for food and sale. They
hoped to get a social forestry stewardship lease on some dis-
tant land and to be able to plant on the steep valleys slopes
between the low-slope ridge shoulders they cultivated.
They had been trying for 15 years to title the cultivated
ridges and had been assisted by their congresswoman to
withstand "claim jumping" by an ex-governor with designs
on the same land.

On the original 14,000 ha there were bewildering layers of
claims to the same land. The Department of Environment
and Natural Resources (DENR) had assured the foreign
funder that was land over 18% slope, hence "public forest
land" over which DENR had exclusive jurisdiction. But as
soon as roads were cut to an area or trees planted, land val-
ues increased and private claims proliferated. Among the
bases for claims were Spanish and US era grazing leases,
US era homestead claims to any "level" valley floors and hill
shoulders, and tax-declared claims. In the absence of
Torrens title, that claimant who can show receipts for
municipal land tax in his/her name for a parcel is judged to
have prima facie a better claim. In addition, it turned out
that some of the level pockets had ongoing disputes
between an "owner" and tenant that he had evicted to avoid
the land reform. The whole zone was a target area for
Ministry of Agrarian Reform's CARP program to distribute
idle and abandoned lands to poor majority settlers. The
whole area was potentially claimable as Ancestral Domain
of Indigenous Cultural Communities, who (if the constitu-
tional clause was implemented and Bill passed) might be
able to claim any land not alienated by Torrens title.
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Finally, when the project bulldozed access roads to some
plantout sites they exposed chromite minerals. The
Provincial Commander of the Philippines Constabulary,
already the biggest logger under the total log ban he
enforced in the province, led the mining rush. In effect,
the frontier political system, in which private force and
links to influentials allowed individuals to ignore the law,
overrode all the legal and administrative distinctions above.

THE PHILIPPINES LEGAL SYSTEM does not have a place
for any other owner of land than the nation state or a legal
person (individual or corporate). Consequently, the only
recognized user of land is either of those types of owner or
their recognized tenant. Indigenous cultural communities
have no claim beneath the state to limit non-members from
entry to and use of their customary territories.
Furthermore, given that these lands lie on slopes, their own
occupation and use may be illegal. Local government units
(province, municipality, village) may, as corporations, own
land for public buildings or parks. Municipalities have cer-
tain rights, subordinate to the national government, to
restrict or license fishing and passage, obstruction, irriga-
tion, etc. uses of waterways. But no local government unit
has control of commons ashore for forest, woodlot, grazing,
or swidden. In contrast to the law, millions of the poor
invoke a moral right of subsistence need to justify their
non-legal occupation and self-help use of any unused land:
rural or urban, state or private. The censuses show that the
municipalities whose populations are growing fastest are in
the cities and in the hills. In both places the migrants make
up the majority of squatters, as the system does not acco-
modate the poor legally or spatially.

Brian Fegan
Anthropology Department
Macquarie University
New South Wales 2109 AUSTRALIA
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The Torrens title system was originated by a surveyor of that name in
the British colony of South Australia in the Nineteenth Century in
order to codify boundaries and title. It described these boundaries by
cadastral survey based on the grid of latitude and longitude instead of
land marks which could and sometimes did, shift. The titles conferred
with this system correspond to the entry on a municipal cadastre and
registry of deeds an individual claim which precludes overlapping defac-
to claims. The U.S. colonial state introduced the Torrens system in its
colonies in the first decades of the Twentieth Century.
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Comparisons with
Sub-Saharan Africa
RODERICK P. NEUMANN

Department of International Relations

Florida International University

I WILL MOSTLY CONFINE MY REFLECTIONS ON
Fegan's article to comparisons with sub-Saharan Africa, the
region with which I am most familiar. Sub-Saharan Africa
does not provide a comfortable fit for the model of indige-
nous (fourth world) peoples which Fegan outlines. With
scattered, but notable exceptions (e.g. Eritria), one does not
find demands for territorial autonomy from ethnic minori-
ties or "tribals". There are signs, particularly among pas-
toralists whom state bureaucracies have often marginalized
culturally and economically, that segments of civil society
are increasingly adopting the rhetoric of fourth world peo-
ples in demanding respect for "indigenous" rights to land,
but not actual territorial autonomy. At the risk of over-gen-
eralizing, what appears to have been more prevalent in the
post-independence period is inter-ethnic competition for
control over the apparatus of the state, including the power
to allocate and control land rights. With the current push
to privatize many state functions, direct control of the state
bureaucracy is becoming less important and the situation is
beginning to more closely resemble the conditions that
Fegan describes for the Philippines wherein lawyers, politi-
cians and others with bureaucratic knowledge are able to
establish or transfer land titles literally out from under the
feet of less informed "local" claimants (URT 1993).

The explanations for the differences between 'sub-Saharan
Africa and the Philippines (and'Southeast Asia more 'gener-
ally) in regard to indigenous group territories are too com-
plex to present here, so I will concentrate specifically on
examining the importance of colonial land law. This will
also allow me to continue direct comparisons with Fegan's
arguments. Fegan states that under colonial rule in the
Philippines "there could be only two kinds of owner of
land: the colonial government or a private person". For
much of British colonial Africa, there were three types: the
"Crown" (government), individuals (Europeans, some
South Asians) and African "tribes". The tribal (or native)

reserve lands were legally bounded territories where "custom-
ary" land law held sway, where the development of a market
in land was inhibited by colonial laws and policies, and
where social (ethnic) identity and rights in land were insepa-
rably linked. The structure of land law was an important
component of indirect rule, whereby "native law and cus-
tom" would be left intact and colonial administration would
be conducted through the tribal unit. Under indirect rule,
the colonial government assumed that land within the
bounds of tribal territories was owned collectively or was
under communal tenure. With the coming of independence
and the dominance of nationalist politics, most of the local
power was taken from the tribal "chiefs" by the central gov-
ernments and tribal reserves were eliminated. Much of the
land in the former tribal areas, however, remained under cus-
tomary law. Presently private titling on these lands, either for
villages or individuals, is accelerating, principally under the
direction of the World Bank. One negative outcome has been
the titling of lands to foreign investors or associates of national
political figures at the expense of local customary claims.

The critical questions of land rights in Africa today are there-
fore, what is meant by "customary land law" and where,
when and how does "communal tenure" operate. To address
the first issue, there has been a substantial quantity of
research in the past decade showing that customary land law
is often actively contested within and between ethnic groups,
and that it hardly constitutes an immutable grouping of
rights passed down through generations (Berry 1992).
Colonial administrators together with Africans "invented"
(Ranger 1983) much of what today passes for customary law
as part of indirect rule, the implementation of which
required the existence of discrete tribal entities with their
own sets of collectively understood laws and norms. In actu-
ality, ethnic identity and territorial land rights in pre-colonial
Africa were far more fluid, mutable, and overlapping than
the British administrators desired and imagined. As for the
idea of "communal tenure", the ideal type of group owner-
ship and control over land is rarely found in sub-Saharan
Africa. Rather, one finds nuanced gradations between indi-
vidual and communal tenure which reflect and control the
types of land use, the conditions for land transfers, seasonal
variations, and a host of other factors (Shipton and Goheen
1992).
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