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INTERPRETATION, TRANSLATION & FACILITATION

ROLES AND MODES FOR COMMON PROPERTY SCHOLARSHIP

MARSHALL W. MURPHREE.

Center for Applied Socid Sciences

University of Zimbabwe

Keynote Address delivered to The Sixth Annual Common Property Conference of the
International Association for the Sudy of Common Property, organized on thetheme
"Voicesfromthe Commons." 6 - 9 June 1996, Berkeley, California, USA

ET ME BEGIN BY TRYING TO REPAY OUR ORGANIZERS FOR THE CHANCE TO DELIVER
this keynote address by saying how important this Association is. Its arena of
interest has no long and discrete status in the disciplinary categories of academia

and is sometimes regarded with bemusement by scholars comfortable with conven-

tion. It is, however, part of a healthy academic trend to redress the disciplinary fis-
sion which has characterized university history in this century through interdiscipli-
nary approaches to given issue-sets. The common property focus is part of this trend,
with multi-faceted significance for a range of issues which scholarship has in the past
tended to treat in a fragmented, piece-meal fashion.

| suggest, however, that the single most relevant aspect of common property scholar-
ship today is its salience for environmental concerns, if we take these to be human-
kind's contemporary concerns for systems of enduring and sustainable livelihoods on a
planet with variable and finite resources. Defined in this way, environmental concerns
relate both to human/resource interactions and to human/human relationships.
Contemporary environmentalism recognizes this in its collective manifestos and con-
ventions. But generdly its focus remains on the resource base and its scholarship
remains the fiefdom of natural science. When this scholarship approaches socid issues
it tends to flounder in generdlities, lacking the informing paradigms required.

Nowhere is this more evident than in the contemporary policy enthusiasm to link
conservation and development objectives. Recently | participated in awildlife policy
consultation organized by a major development agency, presenting a paper under the
title "Wildlife in Sustainable Development: Approaches to Community
Participation." The rather prosaic title was not mine; it was prescribed by the orga
nizers who were interested in finding "robust, cos-effective and efficient, non-subsi-
dized systems and institutions' for the use of wildlife resources in rura African devel-

(continued on page 2)
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opment and who were concerned about what they perceived to be the inconclusive
results of "community participation” approaches. Using insights from common prop-
erty theory, | suggested that much of the problem might lie in the conceptual ambi-
guity of the term "community participation.” Policy could in fact be looking for the
wrong things. Instead of talking about "participation,” it should be looking at secure
entitlements; instead of looking for "communities,”" it should be looking for contex-
tualized profiles of sustainable, communal property rights regimes. (Note that | am
much more comfortable dealing with the adjective than the noun).

My example suggests the ability of common property scholarship to conceptually pro-
duce a more operationally relevant anayss of environmental management than many
of the popular abstractions in common currency today. Common property theory
stands astride two of the main environmental vectors of our era: governance and incen-
tive. Governance, in terms of the contested issues of the appropriate locations of power
and responsibility for common pool resources across a vector from center to periphery.
Incentive, in terms of reconciling disparate moddities of interest in resource allocetions
along a vector of appropriation and investments with both structural and temporal
dimensions. It is these two issues which lie, often unspecified, beneath the heated envi-
ronmental debates of paper and platform today. To the extent that they are ignored,
these debates continue to address symptoms rather than substance.

So the relevance of common property scholarship is there, perhaps intuitively
grasped by the more insightful of our policy makers and power brokers. But the rele-
vance is often opaque, mystified by the obfuscating idiom of the scholarship best
placed to bring it into sharp focus. In large part this is due to the academic location
of our scholarship with its coded discourse and jargon and its incestuous incentives
of professional status. The result is that we share our insights with each other but not
with those swho can use them to make ared difference. We have, perhaps unwitting-
ly and not by deliberate design, appropriated what should be common intellectual
property and made it into the communal property of a professiona academic elite.
Thiswill not do. It blunts our own articulative impact and may obscure other, more
important voices. As Hardin once wrote, "... in socialy important questions, acade-
mic specialties cannot be granted exclusive property rights." *

The underlying concerns of this address should now be clear. Firstly, common prop-
erty scholarship has powerful conceptual tools but has not been particularly adept in
the delivery of its insights to the audiences that count. Secondly, the ddlivery of con-
ceptual andyses to the discourse on common pool resources and environmental
management does not exhaust the responsibilities of our scholarship if it is to be rel-
evant. Relevant scholarship has an analytic voice which should be heard, but it dso
has an obligation to facilitate the expression of voices which arise from other socia
and cognitive locations. These concerns are encapsulated in the theme of this
Conference, directed at "emphasizing the role of IASCP in articulating the chalenges

(continued on page 10)

CORRECTION

Pauline Peters book Dividing the Commonswas published in 1994, not
1984 as the March issue of the Digest stated.
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Legal Bases for Common Properly
Forestry Management

JOHN W. BRUCE
Land Tenure Center and Department of Forestry
University of Wisconsin-Madison

IN 1992 IN TANZANIA, A STAFF MEMBER OF THE FORESTS,
TREES and People program reported that Endagwe village near
Lake Babati had enacted by-laws creating a "village forest,” but
the village had not only failed to prevent encroachment but
had been ordered by a district court to pay compensation to
an encroacher. The district court held that the village had no
property right in the resource and that its by-law was defective
for want of administrative review and approva by the central
government.

The experience of Endagwe is not isolated. Common property
is often legally vulnerable, either because the state has provided
only weak lega options for structuring common property
regimes, or because the common property is of indigenous ori-
gins and indigenous law is not recognized by the state.

Community resource management is often undermined when
adequate legal bases have not been provided for common
property. Common property, as most smply defined by
Bromley, is "ownership by the community." It seems that the
irreducible minimum for common property to exist is to have
a community, and for it to be holding a property right.

The "community" may be organized on many bases, but must
be able to hold property. For it to be legdly secure in that prop-
erty, it must have "lega persondlity,” the ability in the eyes of
the state to hold a property right. "Property” means rights to
the resource, and can include forms of property less absolute
than full private ownership in the sense of "freehold." Property
is one legal tool to create for landholders a secure expectation of
continued use of a resource, enabling them to protect their
hold on the resource from others seeking to use it and thus
allowing them to take the long view in planning their manage-
ment. Of course, in practice, property is no magic wand, and
many communities must fight for their rights every day. But it
is a stick worth something in a fight to control a resource.
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The legd bases for common property may exist in indigenous
custom and common law, or they may be created by statute.
As regards indigenous forms, there is considerable confusion
about how broadly to use the term common property. It is
sometimes used as broadly as the older term "communal
tenure," suggesting that whole territory of a chieftainship or an
ethnic group is common property. This use is unsatisfactory
because it misses the existence of niches of individual and
household property within that territory, often individual
rights based on membership in a lineage, a "community" quite
different from the "village" or "tribal" community asserted to
own the common property.

But the most important difficulty for indigenous forms of
common property lies in the often hostile attitude of the
national state. Elites who took power at independence have
tended to be hostile toward indigenous tenure systems, seeing
them as a dangerous support of traditional leaders and ethnic
particularity, and seeking (rarely successfully) to replace them
with national tenure systems. For common pool resources, this
has usudly involved an assertion of direct state ownership and
control, expressed either through reservation or regulation of
use.

When we turn to statute law, we usudly find a considerable
variety of relevant laws. There are usualy varieties of forms of
lega organization which could provide legd identity for the
community, and various tenure arrangements. There is a law of
associations, including the law of corporations, cooperatives,
and other private organizations. There is a body of public
administrative law which may define public communities such
as "villages." Property law provides many basic types of tenure
(ownership, leases, use permits, concessions), but specid tenure
regimes may aso be provided by conservation law, and even
laws concerning particular categories of resources such as forest
laws.

In some circumstances, a government program offers an orga
nizational form and a property right as a package . Thisis
most common when the state is seeking community participa-
tion in the reforesting of degraded land. Indids JFM offers a
wesk tenure, in trees more than in the land — an invitation to
co-management rather than autonomy, to communities which
form "village committees." The Guesselbodi Scheme in Niger
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is an example of an institutional arrangement which involves
few rights of any kind, but which does dlow "participation."
There is an irreducible element of control on the part of the
state in these situations because it is a condition of the vil-
lagers access to the land that it be kept in trees. It must be
kept in trees whether or not this is the most profitable use of
the land to the participating villagers. Such control isimple-
mented through co-management schemes, which can be quite
elaborate. The minimalist expression of such control might be
a contractual provision in along-term lease that a certain bio-
mass of woody plants be maintained on the land.

In other circumstances, communities such as minorities have
fought long political battles for territory. These claims may
also be recognized through programs which provide packages
of rights and organizational forms. In the Philippines, the
Communal Forests Stewardship Certificate is a 25-year lease of
forest reserve land, made to a cultura community or a forestry
association, commonly organized by an indigenous NGO
under a contract with the Forestry Bureau and incorporated as
a non-stock, non-profit corporation. This is a property right,
conditional on good husbandry in genera terms but not sub-
ject to the close state supervision of co-management in Indias
JFM program.

A step further along the road to property rights and individual
autonomy would be the Mexican gjido forests. Control of these
forests were won for local communities in the Constitution of
1917, but after 1947 much of this forest was dienated to con-
cessionaires by the state. In the last decade the state has termi-
nated these concessions, and gjidos have taken up control over
their forests. Under a 1991 law, the gjido has the full owner-
ship of its forests, and while the forest land cannot be sold, the
gjido board can lease out the land for as long as thirty years or
pledge the use of the land as security for a loan.

New laws in numerous Latin American countries are making
possible the protection of "indigenous territories," including
extensive natural forest. These laws reflect a desire to preserve
biological and cultural diversity more than a desire to improve
access to land as a productive resource. Many of these arrange-
ments do not so much empower the local community as they
do protect them, and to the extent that extractive reserve
strategies are applied to provide livelihoods to loca inhabi-
tants, it is non-timber resources which are extracted.

All these situations have been referred to as involving "com-
mon property regimes," or are at least covered in common
property bibliographies, literature reviews, and the like in ways
that clearly suggest that they fdl within that rubric. My own
inclination is to reserve the term common property for "loca
community" common property: discrete areas of land under

particular common pool uses, held under rights which alow
fairly autonomous management by a local community which is
relatively homogenous and has a sense of common interest.
Most of our useful studies about what make common property
work are focused at that level, and this author doubts that they
apply to situations where the "community" is a broad ethnic
territory, almost a mini-state, within which important arees are
subject to strong individual ownership rights. Ironically, politi-
cdly powerful larger communities may find it eeser to extract
strong rights from the state than small communities.

Whatever one's taxonomic preferences, however, it is hopefully
clear that in the above situations we are desling with very dif-
ferent situations, situations which mix a common set of ingre-
dients in radicaly different proportions: 1) the search for insti-
tutional arrangements and incentive sets which can arrest
deforestation or encourage afforestation; 2) the hunger of com-
munities for land, in some cases land which once was "theirs'
in some broad sense but which is now controlled by the state;
and 3) the desire of communities to achieve control over the
resources on which their lives largely depend, and thereby
secure their cultural and political survival.

It should be obvious that there is no one answer in al these
cases to the questions of what organizational form works, or
what property form is most appropriate. Organizational form
may be primarily a function of the sze and diversity of the
community, and whether the community will seek to market a
forest output. Where an output is to be marketed by the com-
munity organization itsdf, rather than left to a government co-
manager, this will tend to drive the community up a scae of
organizational complexity from a simple association to a coop-
erative or corporation with clear provisions to cover the han-
dling of funds.

The property rights which are appropriate will differ depend-
ing on loca history, the nature of the community concerned,
the profitability of forestry, and on experience. Experience is
important: the most robust rights which a forestry department
can confidently confer on communities to manage a degraded
forest reserve may be different after a decade of good hus-
bandry than at the outset of the program.

This diversity of situations and needs exists not just between
countries, as might be thought from my examples, but within
countries. The need in national law is then not for one simple
package of organizational and tenure elements in a one-stop
"common property law," but rather a large menu of organiza-
tional and tenure options. To the extent that a reasonably full
menu exists, it is especialy important that there are provisions,
in the national forest law, for the creation of village forests
from forest reserves and the recognition of indigenous forms of
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common property forest. While there will certainly be a trend
toward increased formalization of lega bases for common
property, it will almost dways be best to build on indigenous
forms to the extent possible.

The need in loca communities will be for smple manuals,
and for advisors knowledgeable about those options to help
them choose from that menu to meet their particular needs.
There is a considerable scope in many countries for public

o

CPRs and Property Rights Bundles:
New Benefit Alignments for
Autonomous Management

DENISE STANLEY
Department of Economics
University of Tennesee-Knoxville

BRUCE POINTS TO TWO OVERLOOKED, IMPORTANT PROBLEMS
in common property regimes. the lega vulnerability of CPRs
(common property regimes) and the limited options for
autonomous management within CPRs. Examples from
Central America provide further evidence of the concerns
Bruce raises, and these cases may challenge readers and practi-
tioners to consider needed reforms of resource rights and a
redefinition of terminology. | concur with Bruce's worry about
the limited control participants enjoy in co-management
schemes, but | go beyond this point to address how the rights
of dienability and the use rules of interdependent resources
have been ignored in many common property schemes.

CPRs, Resource Rights, and Resource Claims

Regarding the first theme, concerns about the need for state
backing of vulnerable CPRs have come to the forefront in the
twentieth century. CPRs are redly only clams to natural
resource use unless they are backed with the coercive power of
the state (Bromley 1991). Community-based, indigenous law
has arole in resource possession and CPR management. Yet
even long-standing community-based tenurial arrangements
ultimately need government sanctioning when outsiders
impinge on their boundaries (Lynch and Talbot 1995). In sav-
eral Central American casss the state's blessing is necessary for

interest law and "barefoot lawyers' programs to train rural
people to spread this knowledge.

Theauthor can be contacted at thefollowing address:

Land Tenure Center
University of Wisconsin—Madison
1357 University Avenue
Madison, Wisconsin 53715

CPRs to survive as an increasing number of boundary prob-
lems arise with the globalization of natural resource use.

Extractive reserves, aloose form of common property for the
management of forest products, rely upon government back-
ing to manage their property access and claims. For instance,
Honduran resin tappers hold a confusing bundle of forest
access rights while ownership of the land below the forests
remains in the hands of other parties such as cattle ranchers
and foreign timber concessionaires (Stanley 1991). On severd
occasions, government officias have been cdled in to assure the
tappers access to the forest and mediate disputes among parties
with interdependent clams to the forest zone. The resin-tap-
ping CPR could not survive if it were not legaly mandated in
the Socid Forestry provision of the 1974 Forestry Law.

In other regions, Honduran communities and environmental
activists are fighting to maintain access to coasta resources,
claiming customary tenure privileges from colonia land grants
to villages and municipalities. The historica management of
wetlands by coastal residents has been labelled a common
property regime, and recent enclosures of the wetlands through
federd concessions to mariculture firms is destroying this
"commons" (Stonich 1996). However, use of these common
pool resources probably never represented a legitimate CPR.
Rather, the gatherers had claims for extracting products on
public, state-owned, lands, and the Honduran state has chosen
to ignore these claims as the short-run rents from wetlands rise
by converting the area to export cropping. Any achievements
by Honduran environmental activists to establish protected
areas on public wetlands and to form loca vigilance commit-
tees redlly are not a "reinstitution of the commons" unless the
efforts have the full backing of the state.
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Extending the Rights Bundle of CPR Participants

These examples are linked to Bruce's comments about the sec-
ond emerging problem in CPRs—the tension between the
empowerment and environmental sustainability goas. Too
many resource management schemes are "an invitation to co-
management rather than autonomy." His examples of the lim-
ited nature of "autonomous management" in India and
Tanzania highlight similar problems emerging throughout
Latin America over the control of the relevant rights associated
with interdependent natural resources.

Resin tappers and other extractors of non-forest products redly
enjoy only use rights to gather tree products for alimited time
(normally ten years) (Stanley 1991). The rights are fixed in
guantity and in scope; the tappers do not have the right to
alienate the trees or alter the landscape in any significant way.
They are not able to enjoy the benefits of the public or private
land below the trees nor from the minerals below the land.
Decisions by the state or private property owners to lease out
land or mineral rights limits autonomous management of the
forest by the tappers and could endanger the future of the resin
gatherers' livelihood.

Likewise, numerous questions arise regarding the red rights
Native Americans hold over newly-mapped and titled
autonomous zones within state-owned land. A recent survey
mentions over sixty projects which title native aress and assist
indigenous peoples to protect the borders of their possessions
by mapping and demarcating the territory (Poole 1995). In
most of these cases, indigenous people are acquiring territorial
occupation title over the land, lega recognition of their claims,
and the ability to use the lands and reserve aress for a signifi-
cant time. Only in afew casss is full, fee-simple ownership
implied. The indigenous people have not been given the right
to alienate these lands, and only in very few instances can they
earn rents by sub-leasing. Subsoil mineral rights and the rights
to other associated resources are not part of the package.

Thus the U.S. government has transferred only a smal part of
the resource rents to indigenous groups, and problematic sce-
narios may emerge when the government's desire to cash in
mineral rights conflicts with the indigenous peopl€e's appropri-
ated land rights. Indigenous land tenure is not redly secure
unless wording within the land title, or a government decree,
includes provisions related to the use of associated resources.
Ideally, mechanisms would be established which give the
indigenous people voice in the management of interdependent
resources which affect their lands.

In fact, | would conclude that these problems of resource control
are systematic within common property regimes. Bruces cdl for
a careful definition of common property with autonomous

management perhaps needs to refer only to situations in which a
full set of rights and management rules of interdependent
resources are specified. Definitions of common property regimes
usudly imply that individual users do not have the rights to
transfer resources. This unusual feature of CPRs means that the
possibilities for member empowerment and autonomous man-
agement may be inherently limited. A rights bundle in which
CPR participants have fee-asmple control over natural resources,
or at least avoice in the management of al interdependent sub-
soil and public land resources, could be necessary for truly
autonomously-managed CPRs to exist.

This type of benefit alignment often is prevented by the state's
continual mistrust of the poor's ability to manage natural
resources and an obvious desire to retain resource rents. It is
true that checks and balances are necessary in CPRs, yet the
current asymmetry of costs and benefits for participants is
problematic. Participants are expected to protect a resource yet
don't enjoy alienability privileges or red tenure security over
the resource. Would a fuller set of rights enhance the incen-
tives CPR participants have for sustainable management?
Would an alienability option alow participants more security
with respect to the resources? Or would participants opt to
quickly over-exploit or sl the resource? What mechanisms
exig to at least give CPR participants a voice in the use of
interdependent sub-soil resources? Answering these questions
may provide guidance in how to meet Bruces cal for more
autonomous management of community common property.
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Forestry Without Legal Bases:
Thailand's Experience

CHUSAK WITTAYAPAK
Department of Geography, Faculty of Social Sciences
Chiang Mai University, Chiang Mai, Thailand

IF WE ACCEPT THAT RESOURCE PROPERTY REGIMES ARE STRUCTURES
of rights and duties characterizing the relationship of people to
a particular resource and to one another regarding that
resource (Bromley, 1991), then property is not a thing but a
socid relation. And if we agree with Gibbs and Bromley
(1989: p.22) that institutions, in the context of resource man-
agement, are "the rules and conventions which societies estab-
lished to define their members' relationships to resources,
trandate interest in resources into claims, and claims into
property rights," then the lega regulation of common proper-
ty resource (CPR) management is only one form among the
range of institutional arrangements.

A common property regime is a specia category of property
swhich assures individuals access to resources over which they
have a collective claim. Management groups at the community
levd may vary in nature, size, and institutional structure. But
in general, they are socia units with clearly-defined member-
ships and boundaries, having certain common interests, con-
tinual interactions among members, some common horms,
and often having their own endogenous authority system
(Bromley and Cernea, 1989). A viable common property
regime thus has a built-in structure of both economic and
socio-cultural incentives that encourages compliance with the
institutions.

For the "community" to be able to manage common property
resources it needs something more than "legd persondity.”
Community as aphyscd and legd entity is not sufficient to make
CPR management work; collective action and compliance among
the members are dso necessary. Furthermore, what is caled the
"community" or "loca" levd may provide no substantia socid
bads for collective action. Rather it might be a mere geographic
entity labeled as avillage or community by externd agencies for
administrative purposes. Perhaps the community with "mord per-
sondlity" governed by norms of reciprocity, cooperative ethics, and
customary rightsis vitd to the ingtitutional basis of CPR manage-
ment. At this point, | don't mean to say that legd recognition is
not necessary for CPR management but rather to emphasize the
indispensable attributes that precondition the emergence of CPR
management at the community level. | agree that legdization of
CPRis increasingly necessary to provide legd protection for locd
communities in their dams on forest resources againgt outside
forces, egpedidly state intervention and commercidization.

It may be too ambitious to construct complete guidelines for
successful CPR management. Nevertheless, to help understand
how CPR institutions work in generic form, Ostrom (1990)
proposed "design principles’ of robust CPR institutions,
including clearly-defined boundaries, congruence between
appropriation and provision rules and local conditions, collec-
tive-choice arrangement, monitoring, graduated sanction, con-
flict-resolution mechanisms, recognition of rights to organize,
and nested enterprises. Of course, CPR situations vary consid-
erably among different localities and discrete and uniform reg-
ulation is not possible in diverse CPR settings. Common
property legidation should therefore derive from traditions,
norms, and common practices of the people in the communi-
ty. Making law for CPR management is, however, more com-
plicated than one might expect. | would like to illustrate this
point from recent Thai experience in attempting to create the
country's first community forestry law.

Thai legd structures, especidly forest laws, were influenced by
Western ways of thinking. Forests are exdusvely under a sate
property regime. Legd bases are not yet available for common
property forestry management, however in practice a number of
village communities have had "village laws' governing communal
forest management. Many of them have enjoyed their de facto
rights under common property regimes for generations, with
minimal intervention by the state. Loosdy-enforced forest lawvs
provided room for loca people to continue exerting their custom-
ary rights in forest resources. Most resource conflicts between the
state and locd communities were settled outside the court of law.

At present, over 10 million Thais and ethnic minorities either live
or make their living illegdly in national reserve forests. Some of
these forest dwellers were encouraged to settle in the forest by the
state palitical and economic policies. As the Thai state tightened its
control over forest resources and territory, a series of national lawvs
were enacted, at the expense of the customary rights of loca peo-
ple. These laws turned theforest dwellers into "squatters' in the
state forest. Recently, as Thai forestry policy shifted its orientation
from commercia conservation, those forest dwellers are facing
greater risk of being evicted. Among them, the Karen minorities
uffer most from conservation policy since their well-maintained
forest has become the target for the state expandon of protected
aress (nationa parks, wildlife sanctuaries, and watersheds). Their
response to this threat is to cdl for recognition of their customary
rights by the creation of a community forestry law.

The Royd Forestry Department (RFD), at the same time, has
been under heavy criticism from urban media and NGOs for fail-
ing to stop deforestation. Competition between the state and locd
communities for fores access hes intendfied as forest arees have
declined. The legitimate contral of the forest by the state is con-
tested by the invention of community forestry as alegd category.
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