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ABSTRACT 

Recent struggles over corporate responsibility have fzreled the emergence 
of codes of conduct and a range of private voluntary compliance initi- 
atives. Some argue that these activities displace or "crowd otit" public 
regzllation and legal accountability. Analyzing the politics of the apparel 
industry in the 1990s, I show that the displacement hypothesis is partially 
supported but limited by an overly simplified conceptualization of the 
interactions between private regulation and pressures for pzrblic account- 
ability. The analysis suggests a difrerent approach, which highlights ways 
in which political conflict in organizational fields and path-dependent 
trajectories shape the conseqriences of private regtllation. 
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INTRODUCTION 

TIM BARTLEY 

Corporate power is always linked to particular vulnerabilities, which creqte 
spaces for conHict and struggle over the governance of capitalism. ~ e c e n t l , ~ )  
social movement organizations have attempted to exploit corporations' de- 
pendence on "brand identities" to push for action on sweatshops, enviro& 
mental protection, benefits for same-sex partners, and a number of other 
issues. In response, many companies have adopted codes of conduct and 
joined private regulatory initiatives. In the apparel industry, for instance, 
sweatshop scandals in the 1990s generated various forms of "soft law" and 
private regulation of labor conditions - including codes of conduct, com- 
pliance monitoring programs, and initiatives to certify socially responsible 
companies (Gereffi, Garcia-Johnson. Sr Sasser, 2001; Bartley, 2003; 
O'Rourke, 2003; Esbenshade, 2004). The vast major~ty of major apparel 
manufacturers and retailers now have codes of conduct that set minimum 
labor condit~ons for their contractors' Factories (Varley, 1998), and many 
hire external monitors to assess compliance in Factories in the U.S. and 
around the world. 

In assessing the significance of this wave of private voluntary init~atives 
for "corporate social responsibility," the key q~lestions revolve around how 
private regulatory tools intersect with government regulation and public 
accountability. Specifically, how does the rise of codes of conduct and pri- 
vate compliance systems shape ongoing struggles over the legal responsi- 
bilities of corporations'? Only the most naive observers believe that 
voluntary labor standards programs will transform corporations and im- 
prove labor conditions so much that government regulation will be unnec- 
essary. More commonly, social scientists and critical observers suggest that 
one unfortunate effect of the rise of private regulation will be to displace or 
"crowd out" public regulation and legal accountability (Strange, 1996; 
Cutler, HauHer, S( Porter, 1999). Many observers have raised this "dis- 
placement hypothesis" but few have assessed it empirically. 

This chapter examines the interaction of public and private regulatory 
practices in the U.S. apparel market in the 1990s. I find partial support for 
the idea that the rise of codes of conduct and private monitoring under- 
mined public regulation - much as the displacement hypothesis would ex- 
pect. But I show that the partla1 privatization of labor regulation in the 
apparel industry has been contesteri and that its effects are therefore much 
more complex than the notion of crowding out implies. 

Specitically, in the early- to mid-1990s, apparel manufacturers and re- 
ta~lers adopted codes of conduct and other voluntary standards, partly to 
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shield themselves from public pressure and legal liability. They succeeded to 
some extent, and a rising discourse of "code compliance" began to replace a 
previous focus on legal compliance. Furthermore, companies and their ad- 
visors framed codes of conduct and monitoring practices 3s alternatives to 
legal liability and used this argument to derail proposed legslation. But this 
shift did not so much displace concerns about legal accountability as it 
reshaped them, opening up new spaces of contention. Labor and human 
rights activists soon turned companies' arguments on their heads, suggesting 
that codes of conduct and monitoring increused companies' knowledge of 
and liability for labor conditions further down the supply chain. The courts 
partially endorsed this argument, which again shifted the debate over cor- 
porate liability. 

Building from this analysis, I develop an approach that moves beyond a 
mechanistic image of private practices displacing public ones, toward a dy- 
namic account of their interplay. Grounded in research on politics 
in organizational fields (Rao, Cvlorrill, Sr Zald, 2000; Fligstein, 2001; 
Stryker, 2002), my approach draws attention to the contester1 character of 
private models of  accountability. Extending literature on path-dependence 
(Swedberg & Granovetter, 1992; Haydu, 1998; Mahoney, 2000; Pierson, 
2000; Hacker, 2002), my approach recognizes that struggles over the cor- 
poration are constrained by their histories, although not necessarily con- 
strained to go In a single direction. In sum, the interplay of public and 
private regulation should be seen as contested terrain, and the trajectory of 
this contestation is path-dependent, although not necessarily unilinear. This 
account of the politics of  corporate accountability in the apparel industry 
sheds light more broadly on the consequences of private regulation, the 
dynamic character of  social movement strategies, and the negotiated mean- 
lngs of law and compliance. 

CORPORATE RESPONSLBILITY AND THE RISE OF 
PRIVATE REGULATION: CONTEXT AND 

THEORETICAL PERSPECTWES 

Concerns about the legal privileges and responsibilities of corporations 
stretch back to the 19th century, when reformers decried the limited liability 
corporation as a "pernic~ous movement" and called for stockholders to be 
responsible for paying workers' wages when a corporation went out of 
business (Roy, 1997, pp. 160-161). Indeed, struggles over big corporations 
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decisively shaped the trajectory of American capitalism (Berk, 1994; Roy, 
1997; Prechel, 2000; Perrow, 2002; Schneiberg Sr Bartley, 2001). 

At the turn of the 21st century, similar concerns have resurfaced. As 
corporations have expanded their reach, they have generated new vulner- 
abilities and provoked innovative social movement strategies. Many 
contemporary anti-corporate activists seek to exploit contradictions 
between companies' public images and actual performance, making corpo- 
rate "brands" and logos into sites of struggle (Klein, 1999; Schurman, 
2004).' In addition, because predominant business theories now emphasize 
"shareholder value" and firms increasingly rely on institutional investors 
(Fligstein, 1990; Davis & Thompson, 1994), corporations are more vulner- 
able to activist-sponsored shareholder resolutions. 

At the macro-level, the globalization of capital and the rise of neoliberal 
ideologies have tended to diminish the power of the traditional regulator of 
corporations - the nat~on-state. According to Strange (1996), 

At the heart of the internat~onal political economy, there is a vacuum, a vacuum not 
adequately filled by inter-governmental institutions or by a hegemon~c power exercising 
leadership In the common interest. ... The diffususlon of authority away from natronal 
governments has left J yawning hole of nun-authority, ungovemance it might be called. 
ip. 14) 

While scholars disagree on the extent, causes, and precise character of these 
changes (Czmy, 1995; Schmidt, 1995; Sassen, 1996; Evans, 1997; Robinson, 
2001), most agree that the role of the state is changing significantly in t h s  
era of global capitalism and neoliberal free trade rules. 

In this context, various forms of private regulation have emerged, in 
which firms and non-governmental organizations (NGOs) use voluntary 
standards and "soft law" (Abbott Sr Snidal, 2000) to temper corporate 
excesses. During the 1990s, firms and NGOs developed a range of private 
regulatory initiatives to monitor and certify companies' compliance to a 
voluntary code of conduct (Braithwaite & Drahos, 2000; Gereffi et a]., 2001; 
Bartley, 2003; Elliott & Freeman, 2003). Such private forms of regulation 
have been created to address labor conditions in manufacturing (O'Rourke, 
2003; Esbenshade, 2004; Rodriguez-Garavito, 2005), forest management 
(McNichol, 3000; Pvleidinger, 2003; Cashore, Auld, & Newsom, 2004), ex- 
port agriculture (Schrage, 3004), and environmental safety (Qng & Lenox, 
2000; Potoski Sr Prakash, 2005), and others.' Private regulation is also im- 
portant in the governance of firms and financial markets, especially given 
the global ascendance of accountants, insurers, and credit rating agencies 
(e.g. Pvloody's) (Strange, 1996; Sinclair, 1999; Ericson, Doyle, & Barry, 2003; 
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Kennedy, 2004). Furthermore, some scholars have argued that firms are 
"internalizing" law itself, as the work of the legal system is increasingly 
accomplished through alternative dispute resolution, private policing, and 
other mechanisms of private governance (Edelman Sr Suchman, 1999). 

How, then, should we understand the interaction between private regu- 
latory practices (e.g. codes of conduct, independent monitoring) and at- 
tempts to make corporations publicly accountable? One prominent view 
is that private regulation is essentially a subs t i tu te  for public regulation. 
A number of scholars have argued that private regulation has emerged in 
large part to fill a "regulatory void" created by the decline of the state 
(Strange, 1996; Cutler et al., 1999; Hall Sr Biersteker, 2002), and one of its 
main effects is to further displace public regulation. This displacement hy- 
pothesis conceptualizes private and public forms of authority as pushlng 
against one another, so that as one rises in importance, it crowds out the 
other. As discussed by Cutler et al. (1999), 

private authority may displace public authority not because the former is more efficient, 
but because powerful firus lind it  easier to pursue their particular goals without de- 
mands for accountability or the need to interact w~th other stakeholders that ore as- 
sociated with public authority @. 353). 

While free-market ideologues may see this crowding out as a positive de- 
velopment, many activists and practitioners involved in labor and human 
rights campaigns are concerned that codes of conduct displace more effec- 
tive ways of regulating firms and improving labor conditions (LARIC, 1999; 
Compa, 2001; Jenkins, 2001; interview with labor union official 3/19/04; 
interviews with labor rights organization leaders 5/13/02, 2/26/04).~ One 
report called codes of conduct "at best diversionary and at worst a threat to 
the regulatory role of the state" (Status of Women Canada, 1999), while 
another considered whether "a rush to corporate codes of conduct [will] 
undermine effective labor-law enforcement by governmental authorities" 
(Compa, 1999, p. I). Indeed, one observer lamented that there are some 
people involved in "this broad corporate social responsibility movement .. . 
who are actually in fhvor  of voluntary as opposed to government, and see 
that as preferable" (interview with labor rights organization leader, 7-1261 
04). Naomi Klein (1999) has articulated this concern in more general terms: 

The bottom line is that corporate codes of conduct - whether drafted by individual 
companies or by groups of them, whether independently monitored mecharusms or 
useless pieces of paper - ore not democratically controlled laws. Not even the toughest 
self-imposed code can put the multinationals in the position of submitting to collective 
outside authority (p. 437). 
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The displacement hypothesis has been discussed in a number of settings, but 
i t  has rarely been assessed empirically, and its proponents have little to say 
about the mechunisms by which private regulation might crowd out public 
regulation. I closely examine the ways in which codes of conduct and private 
monitoring systems have been used as a shield from public accountability. 
Yet my analysis suggests that the shield has not always been so sotid, and 
attempts to displace public regulation have not always been successful. The 
key to understanding this is to pay attention to the ways in which the 
privatization of labor standards has been contested. This leads to a more 
dynamic account of  the interplay between private and public regulatory 
initiatives - a view that takes seriously the political dynamics at play, which 
include social movement strategies, struggles within organizational fields, 
and debate about the meaning and implications of "compliance." 

T o  be clear, my argument is not that codes of conduct are benign from the 
standpoint of public regulation. Instead, I argue that the image of displace- 
ment does not fully capture the effects of the rise of pnvate regulation on 
attempts to hold firms p~~bl ic ly  accountable. Even though corporations 
generally have much more power than their challengers, the challengers 
have sometimes figured out ways to turn structures and practices that were 
initially developed for corporate benefit into sources of corporate vulner- 
ability. This contestation matters. I t  shifts the trajectory of political strug- 
gles and remakes the terms of debate. 

NIETHODS AND DATA 

Thls chapter develops and assesses these arguments by loolung closely a t  the 
case of the U.S. apparel market from 1990 to 1000. The strength of a case 
study approach is that it "investigates a contemporary phenomenon withln 
its real-life context, especially when the boundaries between phenomenon 
and context are not clearly evident" (Yin, 1994, p. 13). I examine the po- 
litical and discursive dynamics in the apparel industry over time, payino, 

.~ - 
attention to critical moments and the sequencing of events, as suggested 
by narrative and historical methods (Rueschemeyer & Stephens, 1997; 
Mahoney, 1999; Abbott, 2001). 

The apparel industry is ;In especially useful case tbr this ;~naiysis because it 
has seen a great deal of both public and private regulatory activity, allowing 
for an examination of their interplay. This industry has been the focus of 
anti-sweatshop activism and experimentation with codes of conduct, factory 
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monitoring, and certification systems. At the same time, it has been the site 
of campaigns by the Department of Labor to increase compliance with labor 
law, joint Liability Laws that hold manufacturers and retailers responsible for 
their contractors' factories, and lawsuits against companies for domestic 
and international violations. 

T o  uncover the political dynamics surrounding the industry, I take a 
multi-method approach, using data from trade journals and in-depth inter- 
views. Following previous research on politics in organizational fields 
(Hoffman, 1999; Hoffman & Ocasio, 2001; Lounsbury, 2001), I systemat- 
ically collected articles from the two leading trade journals in the industry - 
Bobbin and CVomen's Wear Daily ( WWD) (Ulrich's International Periodicals 
2001/2002 database). I selected all articles tiom these two journals from 
1987 to 2000 that at any point mentioned a specific practice associated with 
corporate accountability for labor standards (e.g. codes of conduct, inde- 
pendent monitoring, etc.). The full sample (N = 174) represents the pop- 
ulation of relevant articles from Bobbin and a random sample of relevant 
articles from wW'D.~ 1 coded the articles (using Microsoft Access) in a way 
that produced data useful for both quantitative content analysis and qual- 
itative textual analysis. 

I also conducted 26 interviews with individuals who had worked to de- 
velop corporate accountability programs or campaigns. This included in- 
dividuals affiliated with advocacy-oriented NGOs, government agencies, 
companies, monitoring organizations, and others. (See the appendix for the 
types of affiliations.) T o  select informants, I started with a short list based 
on recommendations from other leading researchers, public reports, and 
organizational websites. From there, I used snowball sampling to generate a 
longer list of potential informants and focused on interviewing those iden- 
tified as especially knowledgeable key players. The informants took a wide 
range of positions on corporate accountability (from harsh criticism to en- 
thusiastic support), which provided me with rich data for understanding the 
contours of the debates over codes of conduct, monitoring, and certification. 
The interviews lasted from 40minutes to over 3 hours, with a mean of 
around 1 hour and 20 minutes. All interviews were recorded and transcribed. 
In order to maximize the candor of the interviews and conform to common 

I procedures for the protection of human subjects, the interviews were con- 
fidential and the informants are identified here by the type of organization 
they are affiliated with and the date of the interview, rather than by name. 
T o  supplement the trade journal and interview data, I used a variety of 
secondary sources - particularly scholarly books and policy-oriented reports 
on the apparel industry and the anti-sweatshop movement. 
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The analysis is organized in two stages. First, I examine the rise of labor 
codes of conduct in the apparel industry. I show that companies' desire to. 
displace public regulatory pressures was indeed a major factor in t h s  proc- 
ess, and the existence of codes of conduct did have significant impacts on the: 
politics of accountability. Yet the second stage of the analysis shows that t h ~  
significance of codes of conduct and monitoring programs became more 
complex as activists contested the privatization of labor standards - a 
process that does not fit easily with a simple expectation of displacement or 
crowding out. 

THE RISE OF CODES OF CONDUCT: 
SHIELDS AGAINST POLITICAL PRESSURES 

The corporate code of conduct - a policy in whch a company pledges to 
uphold certain social, environmental, or ethical principles - is one of the most 
prominent practices of voluntary regulation in the apparel industry. The story 
of the rise of labor codes of conduct in the apparel industry is largely con- 
sistent with the displacement hypothesis. Companies adopted codes in the 
midst of domestic and international controversies about labor and human 
rights - when the threat of government regulation was heightened. Further- 
more, companies and their advisors sometimes exphcitly argued that volun- 
tary policies should be seen as a replacement for government regulation and 
could be an effective sheld from a variety of political pressures. 

The business code of conduct has a long genealogy, sometimes said to 
stretch back to the International Chamber of Commerce's 1937 standards 
on advertising practices (Murray, 1998). In the mid-1970s, international 
organizations like the OECD and International Labor Organization devel- 
oped codes of conduct for multinational corporations, partly in response to 
corporate involvement in political upheavals in Latin America (Murray, 
1998; Cavanagh, 2000; Kline, 2000). The early to mid-1980s witnessed a 
wave of code activity in response to several major scandals and catastro- 
phes, including Nestle's marketing of breast-milk substitutes in Latin 
America, the Three Mile Island and Bhopal disasters, and the apartheid 
regime in South Africa (Keck & Sikkink, 1998; Varley, 1998; Gerei'ti et al., 
2001; Seldman, 2003). Yet the corporate codes that existed in the 1980s were 
mostly focused on issues like conHicts of interest, bribery, and sexual har- 
assment, not labor standards or human rights per se (Berenbeim, 1987; 
blurray, 1998).' 

The more recent wave of corporate codes emerged in the 1990% in the 
context of debates over the globalization of capital and the resurgence of 
sweatshops and child labor - focused largely, though not exclusively, on 
brand-conscious firms in the apparel industry (e.g. Nike, the Gap, etc.). 
While codes of conduct are not unique to the apparel industry, apparel 
codes are more likely than those in other industries to include labor con- 
ditions and to apply to an entire supply chain - that is, the contractors and 
subcontractors of the company that adopts the code (Jeffcott & Yanz, 1999; 
author's analysis of data from OECD, 1999)~ 

When Levi Strauss developed its "Terms of Engagement" for contractors 
in 1991, it was one of the first companies to stipulate minimum labor con- 
ditions for its network of contract factories. By the end of the 1990s, the vast 
majority of major apparel brands and retailers in the U.S. had some sort of 
labor code of conduct.' blany - including Nike, the Gap, JC Penney, and 
Liz Clalborne - were hiring external auditors to monitor and verify com- 
pliance with their codes. As shown in Fig. 1 ,  industry attention to private 
monitoring of Factory conditions, corporate codes of conduct, and other 
voluntary labor standards grew rapidly in the mid-1990s. 

While some have suggested that corporate codes of conduct stem from the 
ethical commitments of top managers (Berenbeim, 1987; Burnd, Forstater, 
Osgood, Mong, & Zadek, 1997), I argue that the origins of codes do not lie 
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